of  a  lowered standard be based on operator  samples   collected
on  five  consecutive production shifts  or  five  production  shifts
worked on consecutive days.     30 C.F.R.   207.     Neither  Congress,
nor  the  Secretary,   it  is  argued ever  intended  the  pre-compliance
quartz  sample,   i.e.,   the  sample used  to  establish  the  lowered
dust  standard,  be derived from a statistically valid  sample
of the average concentration of the  total  airborne   respirable
dust  to which the miners were  exposed.     The  Secretary  carries
his burden,   it is  claimed,   if he shows persuasively  that,
after applying valid statistical  techniques,   a  single  shift
sample  of respirable mine  dust pictures,  with  scientific
accuracy,   the concentration of respirable quartz  dust  in
the  atmosphere during  the shift on which  the  sample  was  taken.

Since  a  single  shift  sample  of each  of  the  continuous
miner operators   (high risk occupations)   cited sh-owed -a quartz
concentration of 11 percent,   the  Secretary  claims  he  had  a non-
discretionary duty to  lower the  total  respirable  dust  standard
to   .9 milligrams of air cubed and thereafter  to  enforce
that  standard on the basis  of multi-santple  averaged  "compliance"
samples.   6/

6/  While  the Secretary claims  single  shift  samples   are never
used  to  find a violation,  one of the  "Enforcement  Examples"
given in the directive to  inspectors  states  that where  an
analysis  of a single  sample  from an area  subject  to   a  lowered
standard has  generated an even higher  concentration  or
percentage of quartz,  "the inspector should  issue  a  citation
upon receipt of the quartz  analysis  because  there was   a
violation at  the  time  the  sample was  collected".     Coal  Mine
Safety $ Health Memorandum.No.   81-183-H,  p.   8.
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able dust.  Id.
